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 1.  TIME:  9:00   CASE#: MSC16-01585 
CASE NAME: TANEZ VS. TORIBIO 
HEARING ON MOTION FOR ATTORNEY FEES AND COSTS AS PROOF SANCTIONS 
FILED BY ALEKSANDAR TANEV   
* TENTATIVE RULING: * 
 
 Plaintiff Aleksandar Tanev’s motion for proof of costs fees, including attorney’s fees, is 
granted.  The Court, in Grace v. Mansourian (2015) 240 Cal.App.4th 523, recently set out the 
applicable law on this motion: “When a party propounds requests for admission of the truth of 
certain facts and the responding party denies the requests, if the propounding party proves the 
truth of those facts at trial, he or she may seek an award of the reasonable costs and attorney 
fees incurred in proving those facts.”  See CCP 2033.420(a).    
 
 The court is required to award those costs and fees unless it finds the party who denied 
the requests “had reasonable ground to believe he would prevail on the matter” or “there was 
other good reason for failure to admit.”  See CCP Section 2033.420(b)(3) and (4).  A plaintiff 
must show that he spent the amounts claimed to prove the issues a defendant should have 
admitted.  See CCP Section 2033.420(a); Garcia v. Hyster Co. (1994) 28 Cal.App.4th 724, 737 
(declaration setting out attorney’s hourly fees and costs of proof required) The requested 
amounts must be segregated from costs and fees expended to prove other issues.  Id. at 529; 
see also Wimberly v. Derby Cycle Corp. (1997) 56 Cal.App.4th 618, 638; Brooks v. American 
Broadcasting Co. (1986) 179 Cal.App.3d 500, 512.   
 
DEFENDANT’S DENIAL OF THE REQUESTS 
 
 1. LIABILITY 
 
 On November 9, 2016, Defendant responded to Plaintiff’s Request for Admissions 
(“RFA”).  Defendant denied that (1) the vehicle he was driving hit Plaintiff at the time of the 
incident; (2) that the vehicle Defendant was driving hit Plaintiff with enough force to cause 
Plaintiff to fall to the ground; (3) at the time of the incident, Plaintiff was not negligent, and (4) 
the incident was a substantial factor in causing Plaintiff to undergo medical treatment at the 
emergency room of John Muir Trauma Center.  (RFA’s Nos. 6, 8, 10 and 12) 
 
 Defendant argues that he properly denied these facts because he reasonably thought he 
could prevail at trial based on his belief that Plaintiff was comparatively at fault for the incident.  
Defendant argues that this belief was sufficient to support his denial of the RFA’s. 
  
 In Mansourian, supra, 240 Cal.App.4th 523, Defendants denied requests for admission 
that they had failed to stop at a red light, that this conduct was negligent and that it was the 
actual and legal cause of the accident and Plaintiff’s injuries.  Defendants relied on their belief 
that they had entered the intersection on a yellow light.  Plaintiff moved for an award of cost of 
proof sanctions, and the trial court denied Plaintiff’s motion.  The trial court found that 
Defendants reasonably thought they could prevail based on defendant’s belief about the color of 
the light when he entered the intersection.   
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 The Court of Appeal disagreed and reversed the court’s order, remanding the case to 
the trial court to determine the reasonable amount to be awarded Plaintiffs for their costs of 
proving liability and Plaintiff’s injury and certain treatment for it.  Id. at 530.  
  
 The Court of Appeal set out the evidence presented at trial: 

 
There was substantial evidence supporting liability.  This included plaintiff’s 
testimony defendant ran the red light, the police report, which found defendant 
was at fault, [an eyewitness’] statement that defendant ran the red light, and 
plaintiff’s accident reconstruction expert who opined that defendant was at fault.  
Moreover, defendants did not designate an expert nor did they depose plaintiff’s 
expert. 

Id. at 530. 
   
 The Mansourian court concluded that, “in light of all of this evidence, defendant’s belief, 
however firmly held, was not reasonable.”  Id. at 530.  “The question is not whether defendant 
reasonably believed he did not run the red light but whether he reasonably believed he would 
prevail on that issue at trial.  In light of the substantial evidence defendant ran the red light, it 
was not reasonable for him to believe he would.”  Id. at 530.  
  
 Wimberly v. Derby Cycle Corp., supra, 56 Cal.App.4th 618 is also instructive.  Wimberly 
was a case about a product defect, a bicycle’s fork assembly.  Defendant Derby denied there 
was a manufacturing defect in the fork assembly.  It amended its responses to the requests for 
admission several times, and a week before trial began, Derby again amended its response 
regarding a manufacturing defect as follows: 

 
Based upon the analysis of defendant Derby’s expert metallurgist, Chuck Morin, 
and upon the deposition testimony of Dr. David Douglas, Derby denies that there 
was a manufacturing defect in the steerer tube of the subject forks.  

Id. at 636. 
   
 Derby also continued to deny causation:  “Even if a microscopic crack was introduced 
during the welding process, it was not a cause of injury to plaintiff.”  Id. at 636.  At trial, Derby 
failed to produce any witness regarding the defect, causation or future medical care issues.  Id. 
at 636. 
   
 Wimberly moved for $54,822 in attorney fees and other costs incurred in proving pivotal 
facts Derby denied in response to requests for admissions.  The trial court denied Wimberly’s 
proof of costs motion, finding Derby “had a reasonable basis, the anticipated testimony of 
expert, David Douglass, for denying the request for admissions regarding the defect and 
causation.”  Id. at 634, 636. 
  
 The Court of Appeal reversed.  It explained:  At the time the defendant denied the 
requests for admission regarding a product defect and causation, it had no reasonable basis to 
believe it could prevail on those issues at trial.  Id. at 638.  It failed to designate its own expert 
and should have known it would be unable to use certain deposition testimony of the plaintiff’s 
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expert.  In short, the defendant produced no evidence to support its position.  This was not a 
sufficient basis to deny the requests for admission.     
 
 Additionally, in Brooks v. American Broadcasting Co. (1986) 179 Cal.App.3d 500, the 
court explained that “[t]he primary purpose of requests for admission is to set at rest triable 
issues so that they will not have to be tried; they are aimed at expediting trial.”   Id. at 509.  The 
Court continued: 
 

The basis for imposing sanctions under Section 2034, subdivision (c), is directly 
related to that purpose.  Unlike other discovery sanctions, an award of expenses 
pursuant to Section 2034 (now CCP Section 2033.420) is not a penalty.  Instead, 
it is designed to reimburse reasonable expenses incurred by a party in proving 
the truth of a requested admission where the admission sought was “of 
substantial importance,” such that the trial would have been expedited or 
shortened if the request had been admitted. 

Id. at 509.   
 
 The Brooks court then described “the factors” which may properly be considered in 
determining whether a requested admission is of substantial importance and whether a party 
had no good reasons for denial of a request for admission found to have been of substantial 
importance.  A RFA “of substantial importance” is one “when the matter requested for admission 
was central to disposition of the case.”  Id. at 509.  Put another way, a request for admission 
should have at least some direct relationship to one of the central issues in the case, that is, if 
not proven, would have altered the results in the case.  Id. at 509. 
 
 The factors to be considered in determining whether a party had “no good reasons for 
the denial” are:  (1) whether at the time the request was denied, it was reasonably possible for 
the party making the denial to have appreciated that the requested admission involved a central 
issue (as defined above) in the case; (2) the degree to which the party making the denial has 
attempted in good faith to reach a reasonable resolution of the matters involved; (3) if a party 
advises the party propounding the request for admission that the denial was in error or should 
be modified; (4) if a party stands on the initial denial and then fails to contest the issue at trial, 
and (5) whether at the time the denial was made the party making the denial held a reasonably-
entertained, good faith belief that the party would prevail on the issue at trial.  Id. at 510-512. 
 
 Brooks, supra, 179 Cal.App.3d 500, was a vehicle accident case, in which the court 
awarded cost of proof sanctions against plaintiff.  Plaintiff denied that he had crossed the center 
line on the road in requests for admission.   
 
 The Court of Appeal affirmed.  It wrote:  

 
Applying the factors we have identified to the circumstances before us, it is 
apparent that the trial court’s award of sanctions was both proper and mandated.  
Here, at the time that Brooks denied defendants’ request for admission No. 140, 
it was readily apparent that the subject matter of the request was of substantial 
importance. . . In view of Brooks’ fundamental assertion that the accident was 
caused when he was forced to swerve in order to miss the oncoming bus, 
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request No. 140 was dispositive of a central issue in the case –whether the truck 
was in its own lane at the time the accident occurred.  On the facts of this case, 
the trial court was well within its discretion in determining that the requested 
admission was of substantial importance. 

Id. at 511-512. 
   
 The Court continued: 

 
After considering the range of factors we have outlined in the context of good 
reasons for denial of a request for admission, we find none present here. 
Request for admission No. 140 was denied long after the Highway Patrol had 
prepared its report which concluded that Brooks’ truck had to have been over the 
centerline of the road based on the tire marks it had made on the pavement.  The 
declaration supports the inference that Brooks’ counsel did not even bother to 
contact law enforcement officers who prepared the report because he ‘assumed’ 
the report was ambiguous.  Finally, counsel admitted that he chose not to contest 
the issue at trial.  Under these circumstances, the trial court appropriately 
determined that there were no good reasons for the denial. 

Id. at 512.  
   
 Applying that analysis to this case, this Court reaches the same conclusion.  Plaintiff’s 
RFA Nos. 6, 8, 10 and 12 are clearly dispositive of the general negligence and motor vehicle 
claims pled in the Complaint.  The Complaint specially alleges that Defendant “negligently 
operated, maintained and controlled his vehicle, causing it to collide with Plaintiff as he was 
walking in a crosswalk across Chilpancingo Parkway and causing the injuries and damages 
sustained by the Plaintiff as alleged herein.”  The request for admissions are directed to each 
part of that allegation:  (1) whether Defendant was driving and hit Plaintiff; (2) whether the 
vehicle hit Plaintiff with enough force to cause Plaintiff to fall to the ground; (3) whether Plaintiff 
was not negligent, and (4) whether the accident was a substantial factor in causing Plaintiff to 
undergo medical treatment at the emergency room of John Muir Trauma Center.  On the facts of 
this case, the requested admissions are clearly of substantial importance. 
  
 As to whether in the context of this case, Defendant had good reasons for denial of the 
requests for admission (set out above), the answer is no.   
 
 FACTOR 1:  At the time Defendant denied the requests for admission, it was certainly 
possible for him to have appreciated that the requested admissions involved central issues in 
this case.  The accident occurred on December 19, 2015.  Plaintiff filed his Complaint for motor 
vehicle negligence and general negligence on August 17, 2016.  Plaintiff’s request for 
admissions are aimed directly at the key elements of the causes of action alleged against 
Defendant (see above).  The requests for admission were served on November 9, 2016, after 
Defendant had become aware of the lawsuit and the allegations against him.  
 
 FACTOR 2:  Plaintiff contends that Defendant did not make any attempts to resolve this 
matter.  According to Plaintiff, Defendant continued to assert that Plaintiff was negligent; 
stipulation on this issue would likely have reduced courtroom time by more than fifty percent.  
See Declaration of Ognian Gavrilov (“Gavrilov Decl.”), paragraph 19.  The jury awarded 
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Plaintiff’s damages based upon a finding that Plaintiff was not comparatively negligent.  There 
was no mediation of this claim or other alternative dispute resolution.  
 
 Regarding emergency room treatment, despite Defendant’s representations to the 
contrary, the court does not recall any stipulation regarding the reasonableness and necessity of 
Plaintiff’s emergency room treatment.   
 
 FACTOR 3:  Defendant did not advise Plaintiff that any denial to a request for admission 
was in error or should be modified. 
   
 FACTOR 4:  Defendant contested the issues at trial.  In this respect, this case is very 
different from Wimberly, Brooks and Mansourian, in which the defendants denied dispositive 
requests for admission but then failed to put on proof to the contrary at trial.  Here, Defendant 
denied liability and damages in the requested admission and put on evidence as to both.  
Apparently, Defendant put on himself, his wife (who was in the car at the time of the accident), 
and an accident reconstruction expert (Toby Gloeker) to prove comparative fault and a medical 
expert, Dr. Lemons, regarding the necessity of ER treatment for Plaintiff after the collision.  The 
jury rejected the theory of comparative fault and awarded $154,544.55 in damages for past and 
future economic losses for medical expenses and past and future noneconomic losses.  See 
Verdict form, filed February 13, 2018.   
 
 FACTOR 5:  At the time Defendant denied the requests for admission, he cannot be said 
to have held a reasonably-entertained, good faith belief that he would prevail on any issue at 
trial.  The mere fact that Defendant presented evidence at trial is not an automatic justification 
for denying Plaintiff cost of proof sanctions under CCP Section 2033.420.  Like the defendant in 
Mansourian, the Defendant certainly “held firm” in his belief that while he may have been 
negligent, Plaintiff too had committed some negligent act by crossing in the lighted crosswalk 
without continually looking for traffic.  This is not the test.  The issue is whether, in light of the 
evidence, Defendant could have reasonably believed he would prevail on comparative fault 
and damages at trial.   
   
 The court finds that it is unreasonable that Defendant could have believed he would 
prevail on a comparative fault theory.  California Vehicle Code (CVC”) Section 21950(a) and (c) 
state:  “The driver of a vehicle shall yield the right-of-way to a pedestrian crossing the roadway 
within any marked crosswalk or within any unmarked crosswalk at an intersection.  The driver of 
a vehicle approaching a pedestrian within any marked or unmarked crosswalk shall exercise all 
due care and shall reduce the speed of the vehicle or take any other action relating to the 
operation of the vehicle as necessary to safeguard the safety of the pedestrian.”  In this case, 
the marked (and lighted) crosswalk was not “at an intersection;” regardless, under CVC Section 
21950(a) and (c), a motorist must yield to pedestrians in a crosswalk (marked or otherwise). 
   
 Defendant’s counsel argues that a comparative fault theory is not unreasonable.  
California pedestrian laws are ambiguous, and he personally has “obtained defense verdicts in 
favor of automobile drivers against pedestrian plaintiffs because plaintiffs had been inattentive.”  
See Declaration of Stephen Mason (“Mason Decl.”), paragraph 6.  
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 While other pedestrian crossing rules in the Vehicle Code (such as Section 21950(b)) 
may be ambiguous (See CVC Sections 21949 through 21971 (pedestrians’ rights and duties), 
none of these Sections are at all applicable to this situation.  Defendant could not have a 
reasonable, good faith belief that he would prevail on a comparative negligence theory when 
Plaintiff was crossing in a clearly marked crosswalk, activated with flashing lights.  Plaintiff and 
other eye witnesses apparently testified that Plaintiff stopped at a crosswalk, activated the 
flashing lights, and then entered the crosswalk, where he was hit half-way across by 
Defendant’s vehicle.  See Cohen Decl., paragraph 12.  These facts, coupled with the clear law 
that governs this situation, make it impossible for Defendant to have a “reasonably-entertained, 
good faith belief” that he will prevail on Plaintiff’s comparative fault.  After all, a “reasonably-
entertained, good faith belief” is “more than a hope or a roll of the dice.”  See Mansourian, 
supra, 240 Cal.App.4th at 532.   
 
 As to damages, the evidence appears to unequivocally show that Plaintiff’s medical 
treatment was caused by the subject collision, including the ER treatment on the day of the 
incident.  See Cohen Decl., paragraphs 33-36.  Defendant’s expert apparently conceded this 
point in deposition and at trial.  See Cohen Decl., paragraph 33, 34.   
   
 In this respect, this case is similar to Mansourian, supra, 240 Cal.App.4th 523, where the 
Court found that plaintiff was entitled to costs of proof based on defendants’ failure to admit 
certain requests for admissions where defendants had no reasonable basis to deny plaintiff 
driver’s injury (to his ankle) and certain treatment for it.  Defendants’ medical expert, who had 
examined plaintiff and his medical records agreed that plaintiff injured his ankle in the auto 
accident with defendant and required initial treatment, the surgery and resulting therapy.  Id. at 
533. 
 
AMOUNT OF DAMAGES 
 
 Costs of proof includes reasonable expenses incurred by a party in proving the truth of a 
requested admission and attorney fees.  See CCP Section 2033.420(a); City of Glendale v. 
Marcus Cable Associates, LLC (2015) 235 Cal.App.4th 344, 353.  The requested amounts must 
be segregated from costs and fees incurred to prove other issues.  See Mansourian, 240 
Cal.App.4th at 529.   
 
 Plaintiff has done this segregation, and it is set out in summary form on pages 15 
through 18 and in the declarations of Cohen and Gavrilov.  Plaintiffs seek a total of $99,018.50 
for reasonable expenses and attorney’s fees. 
 
 In view of the analysis set out above, the court, in its discretion, awards to Plaintiff to 
be paid by Defendant within 45 days from the date of this hearing, the total amount of 
$75,825.00, comprised of the following: (1)   Both of his attorney’s time pre-trial attributable to 
the RFA’s and (2) only Attorney Gavrilov’s time, starting with the trial and ongoing preparation 
through trial for proving the truth of the requests for admissions.  This was not a complex case 
to try requiring two attorneys.  The pretrial time of both attorneys was as follows:  Gavrilov: 
$30,375 and Cohen: $24,750.  The trial time of Gavrilov only is $20,700.   
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 2.  TIME:  9:00   CASE#: MSC16-01585 
CASE NAME: TANEZ VS. TORIBIO 
HEARING ON MOTION TO STRIKE PLAINTIFF’S MEMORANDUM OF COSTS 
FILED BY ROBERTO CRUZ TORIBIO 
* TENTATIVE RULING: * 
 
The motion to tax is granted, in part, as follows and the following costs are stricken: 
 
$1,817,12 – attorney’s lodging, travel & parking 
       23.12 – postage 
     400.00 – research 
 
The motion to tax other costs is denied.  Those costs were reasonable, necessary and allowed 
per statute and/or case law.  Plaintiff’s attorney has provided documentation of the charges and 
payments of those costs; however, if Defendant’s attorney seeks additional proof, it shall be 
provided to him by Plaintiff’s attorney.  Moreover, the costs which were not taxed were 
necessary to disprove Plaintiff’s comparative negligence and the nature and extent of his 
injuries and medical expenses (which Defendant asserted in the RFA’s), as well as to establish 
the Defendant’s negligence, causation and damages. 

 

  

 3.  TIME:  9:00   CASE#: MSC17-01561 
CASE NAME: DANH VS. WALKER 
HEARING ON MOTION TO STRIKE PUNITIVE DAMAGES 
FILED BY SHALEAH WALKER, MICHELLE WALKER 
* TENTATIVE RULING: * 
 
 
            Defendants Michelle and Shaleah Walker’s motion to strike is denied.  The First 

Amended Complaint alleges sufficient facts to support the allegations and prayer for punitive 

damages. 

 Pursuant to CCP § 436, Defendants move to strike the prayer for exemplary damages 

and the punitive damages allegations on the ground Plaintiffs have not pled sufficient facts 

showing entitlement to exemplary damages against Defendants. A motion to strike may be used 

to attack claims for damages that are not supported by the cause of action pleaded.  The motion 

to strike may lie where the facts alleged do not rise to the level of “malice, fraud or oppression” 

required to support a punitive damages award. (See Civil Code § 3294; Turman v. Turning Point 

of Central Calif., Inc. (2010) 191 Cal.App.4th 53, 63.)  “Malice” means conduct which is intended 

by the defendant to cause injury to the plaintiff or despicable conduct which is carried on by the 

defendant with a willful and conscious disregard of the rights or safety of others. Civil Code § 

3294(c)(1).)  
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Allegations against Michelle Walker 

  “In order to survive a motion to strike an allegation of punitive damages, the ultimate 

facts showing an entitlement to such relief must be pled by a plaintiff. [Citations.]” (Clauson v. 

Superior Court (1998) 67 Cal.App.4th 1253, 1255.) As to Michelle Walker, Plaintiffs have pled    

sufficient facts in the First Amended Complaint to permit them to proceed past the pleading 

stage with their punitive damage allegations. In ruling on a motion to strike, the policy of the law 

is to construe the pleadings “liberally … with a view to substantial justice” (CCP § 452).  The 

allegations in the complaint are considered in context and presumed to be true.  “In determining 

whether a complaint states facts sufficient to sustain punitive damages, the challenged 

allegations must be read in context with the other facts alleged in the complaint. Further, even 

though certain language pleads ultimate facts or conclusions of law, such language when read 

in context with the facts alleged as to defendants' conduct may adequately plead the evil motive 

requisite to recovery of punitive damages.” (Monge v. Superior Court (1986) 176 Cal.App.3d 

503, 510.)       

  For cases involving unintentional torts such as this, Plaintiffs must allege facts showing 

“despicable conduct which is carried on by the defendant with a willful and conscious disregard 

of the rights or safety of others.”  The leading case on punitive damages, involving a drunk 

driver is Taylor v. Superior Court of Los Angeles County (1979) 24 Cal.3d 890.  In Taylor, our 

Supreme Court stated, “We concur with the Searle observation that a conscious disregard of the 

safety of others may constitute malice within the meaning of section 3294 of the Civil Code. In 

order to justify an award of punitive damages on this basis, the plaintiff must establish that the 

defendant was aware of the probable dangerous consequences of his conduct, and that he 

wilfully and deliberately failed to avoid those consequences.” (Ibid, at pages 895-896.)  

 The Cal. Supreme Court in Taylor concluded, “One who wilfully consumes alcoholic 

beverages to the point of intoxication, knowing that he thereafter must operate a motor vehicle, 

thereby combining sharply impaired physical and mental faculties with a vehicle capable of great 

force and speed, reasonably may be held to exhibit a conscious disregard of the safety of 

others. The effect may be lethal whether or not the driver had a prior history of drunk driving 

incidents.”  (Taylor v. Superior Court of Los Angeles County (1979) 24 Cal.3d 890, 897.)       

 Here, Plaintiffs allege Defendant Michelle Walker is an alcoholic and knew that after 

becoming extremely intoxicated she would then drive a motor vehicle despite the obvious and 

known dangers to her passenger and all others on the roadway.  Plaintiffs allege Michelle 

Walker drove under the influence of alcohol, while her six-year-old grandson was in the 

backseat of the vehicle. Plaintiffs further allege Michelle Walker’s skills were so severely 

degraded that she was impaired and a danger to all others on the road. Specifically, Plaintiffs 

allege Defendant Michelle Walker traveled at a high rate of speed on Highway 4 and zigzagged 

in and out of traffic. She made many unsafe and illegal lane changes, until she lost control and 

collided with Plaintiffs.   After the incident, Michelle fled the scene with her 6 year old grandson 

over her shoulder, crossed lanes of traffic to reach the off ramp, refused the PAS device, and 

lied to the police officer about drinking one beer.  
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  The terms “despicable” and “wilful” were added by amendment in 1987 to Civil Code § 

3294. (After the Taylor decision.)  The statute does not define “despicable conduct,” but courts 

have given definition to the term.  The adjective ‘despicable’ used in section 3294 refers to 

‘circumstances that are 'base,' 'vile,' or 'contemptible.’ [Citation.]”   (Cloud v. Casey (1999) 76 

Cal.App.4th 895, 912, quoting College Hospital Inc. v. Superior Court (1994) 8 Cal.4th 704, 

725.)     

 Here, taken together, the driving under the influence, traveling at a high rate of speed, 

zigzagging in and out of lanes, while carrying a six-year-old passenger in the vehicle, are 

sufficient to constitute both malice and the requisite despicable conduct as required by the code. 

The Cal. Supreme Court in Taylor concluded, “One who wilfully consumes alcoholic beverages 

to the point of intoxication, knowing that he thereafter must operate a motor vehicle, thereby 

combining sharply impaired physical and mental faculties with a vehicle capable of great force 

and speed, reasonably may be held to exhibit a conscious disregard of the safety of others. The 

effect may be lethal whether or not the driver had a prior history of drunk driving incidents.”  

(Taylor v. Superior Court of Los Angeles County (1979) 24 Cal.3d 890, 897.)       

  

Allegations against Shaleah Walker   

 As to Defendant Shaleah Walker, the owner of the vehicle driven by Michelle, Plaintiffs 

allege Shaleah was the “employer/principal managing agent” of Michelle Walker.  Plaintiffs 

allege Michelle worked as Shaleah’s caretaker, nanny, or babysitter. Plaintiff alleges Shaleah 

knew her mother was an alcoholic, knew she was under the influence and that she would be 

driving her son.  Shaleah knew Michelle was unfit to drive, but in conscious disregard of the 

rights and safety of other using the roadways, gave permission/instruction to use the vehicle.   

 Civil Code § 3294(b) provides in part: 

An employer shall not be liable for damages pursuant to subdivision (a), based 
upon acts of an employee of the employer, unless the employer had advance 
knowledge of the unfitness of the employee and employed him or her with a 
conscious disregard of the rights or safety of others or authorized or ratified the 
wrongful conduct for which the damages are awarded or was personally guilty of 
oppression, fraud, or malice.   

 

Under Grieves v. Superior Court (1984) 157 Cal.App.3d 159, Plaintiffs have allege sufficient 

facts. Grieves states, “Civil Code section 3294, subdivision (b) sets forth the circumstances 

under which an employer may be held liable for punitive damages based upon acts of an 

employee. They include the employer's (1) advance knowledge of the employee's unfitness; (2) 

authorization or ratification of the wrongful conduct; and (3) personal culpability.” (Grieves v. 

Superior Court (1984) 157 Cal.App.3d 159, 167.)      
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 Here, Plaintiffs allege factual circumstances where malice on the part of Shaleah may be 
inferred.  Plaintiffs have alleged sufficient facts to survive the motion to strike.  Defendants 
shall file and serve Answer to First Amended Complaint on or before August 17, 2018. 
 

  

 4.  TIME:  9:00   CASE#: MSC17-02207 
CASE NAME: DIMITRIJEVIC VS. EKE MOTORSPORTS 
HEARING ON MOTION FOR ATTORNEY FEES   
FILED BY ALEX DIMITRIJEVIC 
* TENTATIVE RULING: * 
 
Fees in the amount of $13,509.00 are awarded to plaintiff’s attorney, representing the 
reasonable and necessary fees for time expended in this case pursuant to CCP 1780(d).  
The fees are reduced from the total amount requested; for example 11.3 hours to draft Motion to 
Compel Arbitration were deducted because no motion to compel arbitration was filed.  Other 
smaller amounts were deducted as not being reasonable or necessary. 

 

  

 5.  TIME:  9:00   CASE#: MSC17-02357 
CASE NAME: MALLIARODAKIS VS. WALNUT CREEK CAR WASH  
HEARING ON DEMURRER TO 1ST Amended COMPLAINT 
FILED BY LEONARD A. FAAS JR., et al. 
* TENTATIVE RULING: * 
 

Defendants Leonard A. Faas Jr., Faas Enterprises, Inc. dba Walnut Creek Car Wash, 

and Walnut Creek Car Wash’s demurrer is sustained with leave to amend on the grounds of 

uncertainty and on the failure to state a claim for negligent supervision, retention and 

training. On all other grounds the demurrer is overruled. Plaintiffs shall file and serve a 

second amended complaint by August 15, 2018. 

Defendants Leonard A. Faas Jr., Faas Enterprises, Inc. dba Walnut Creek Car Wash, 

and Walnut Creek Car Wash (“Faas”) demur to everything except the negligence cause of 

action in the First Amended Complaint arguing that each claim fails to state a cause of action. 

They also argue that the FAC is uncertain.  

Uncertainty 

As to uncertainty, Defendant argues that the FAC is uncertain because there are two 

“Fifth Cause of Action”. This is a good example of the type of matters that the parties should 
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have been able to figure out on their own during 430.41 meet and confer process. Especially 

since Plaintiff has sought leave to amend his complaint to fix this exact error. Since the parties 

appear to agree that this error should be fixed, the Court will sustain the demurrer for 

uncertainty with leave to amend.  

Scope of Work  

Several of Plaintiffs’ claims against Faas depend on respondeat superior liability since 

Faas was not directly involved in the attack on Plaintiffs. “Under respondeat superior, an 

employer is vicariously liable for the torts of his employees committed within the scope of the 

employment.” (Rodgers v. Kemper Constr. Co. (1975) 50 Cal.App.3d 608, 617.) “California has 

adopted the rationale that the employer's liability should extend beyond his actual or possible 

control over the employees to include risks inherent in or created by the enterprise because he, 

rather than the innocent injured party, is best able to spread the risk through prices, rates or 

liability insurance. [Citations.]” (Id. at 618.)  

“One way to determine whether a risk is inherent in, or created by, an enterprise is to ask 

whether the actual occurrence was a generally foreseeable consequence of the activity. 

However, ‘foreseeability’ in this context must be distinguished from ‘foreseeability’ as a test for 

negligence. … ‘[F]oreseeability’ as a test for respondeat superior merely means that in the 

context of the particular enterprise an employee's conduct is not so unusual or startling that it 

would seem unfair to include the loss resulting from it among other costs of the employer's 

business. [Citations.] In other words, where the question is one of vicarious liability, the inquiry 

should be whether the risk was one ‘that may fairly be regarded as typical of or broadly 

incidental’ to the enterprise undertaken by the employer. [Citation.]” (Rodgers, supra, 50 

Cal.App.3d at 618-619.) 

“Respondeat superior includes liability for an employee's intentional tort as well as 

negligence. … In this state, the test applied is virtually identical to that used for an employee's 

negligent torts. If the assault was motivated by personal malice not engendered by the 

employment, the employer is not vicariously liable; but otherwise, liability may be found if the 

injury results from ‘a dispute arising out of the employment.’ (Carr v. Wm. C. Crowell Co. [(1947) 

28 Cal.2d 652,] 654.)” (Rodgers, supra, 50 Cal.App.3d at 621.) 

In Rodgers, the defendant’s workers got into a fight with workers from another company 

on the jobsite hours after their shifts had ended. There was evidence that employees 

customarily stayed on the jobsite after hours to talk and drink beer and were often joined by their 

supervisors. The employer also benefited from having employees stay on the jobsite after work 

because it could more easily locate employees to work additional shifts. (Id. at 619-620.) The 

court upheld a jury verdict finding that the workers were acting within the scope of employment 

because it was neither unusual nor unreasonable for defendant’s employees to be on the job 

site at the time of the incident.  
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In addition, the court found that there was substantial evidence that the dispute causing 

the assault arose out of the employment and did not involve personal malice. The evidence 

showed that the assault arose from a dispute about one worker wanting a ride on another 

worker’s bulldozer. Thus, the court concluded that the dispute was related to work. (Id. at 621.)  

Plaintiffs allege that several of Faas’ employees attacked the Plaintiffs when Plaintiffs 

went to Faas’ business after hours to drop off a car for detailing work. (FAC ¶¶15, 16, 28.) 

Plaintiffs also allege that Faas knew that his employees stayed at work after hours and engaged 

in violent conduct and excessive drinking. (FAC ¶¶18, 19, 36.) Finally, Plaintiffs allege that Faas 

directed Plaintiff Kostanadinos to drop off his car at the car wash after regular business hours. 

(FAC ¶¶19, 26.) Plaintiffs’ allegations are sufficient to show that the attack by Faas’ employees 

was foreseeable and thus Plaintiffs have alleged that the employees were acting within their 

scope of employment for vicarious liability purposes.  

Here, the facts alleged do not show that the assault on the Plaintiffs was motivated by 

the employees’ personal malice towards Plaintiffs. Monty v. Orlandi (1959) 169 Cal.App.2d 620, 

624 is distinguishable. There, an employer was not vicariously liable for an assault by the 

employee, a bartender, because the assault occurred during a dispute between the bartender 

and his common-law-wife. (Ibid.) 

 The other cases cited by Faas do not require a different result. Faas cites to Perez v. 

Van Groningen & Sons (1986) 41 Cal.3d 962, 967 for the basic rule that “[u]nder the doctrine of 

respondeat superior, an employer is vicariously liable for his employee's torts committed within 

the scope of the employment.” Doe v. Roman Catholic Archbishop of Los Angeles (2016) 247 

Cal.App.4th 953, 969 explained when a principal can be liable for an agent’s tort, which includes 

when the agent was acting within the scope of his employment. (Ibid.) Mary M. v. City of Los 

Angeles (1991) 54 Cal.3d 202 and Daza v. Los Angeles Community College Dist. (2016) 247 

Cal.App.4th 260 involved sexual assaults, which are rarely found to be within the scope of 

employment. (See, Daza, supra, 247 Cal.App.4th at 268-269.)  

Assault and Battery (C/A 2) 

Faas argues that Plaintiffs have not alleged a claim against him because he was not 

involved in the attack and because Plaintiffs have not alleged that Faas is vicariously liable for 

the attack by his employees. As explained above, the Court finds that Plaintiffs have alleged 

facts showing that Faas is vicariously liable for the attack by his employees. Therefore, this 

demurrer to this claim is overruled.  

Intentional Infliction of Emotional Distress (C/A 3) 

As with the claim for assault and battery, Faas argues that Plaintiffs have not alleged a 

claim against him because he was not involved in the attack and because Plaintiffs have not 

alleged that Faas is vicariously liable for the attack by his employees. Again the Court finds that 
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Plaintiffs have alleged facts showing that Faas is vicariously liable for the attack by his 

employees.  

It also appears that Faas is arguing that the assault on Plaintiffs was not “intended to 

cause Plaintiffs to suffer emotional distress” and/or was not a “substantial factor in causing 

Plaintiffs’ severe emotional distress.” These arguments fail. Plaintiffs have alleged that the 

attack by the employees was intentional (FAC ¶43.) Plaintiffs also alleged that “Plaintiff” suffered 

extreme and severe emotional, mental and psychological distress. (FAC ¶45 [it is not clear 

which plaintiff is being referred to in this paragraph, however, based on the surrounding 

allegations it appears that the reference to “Plaintiff” is to Plaintiff Kostanadinos].) These 

allegations are also supported by the facts of the alleged attack, which include that Plaintiff 

Kostanadinos was attacked by several of Faas’ employees and suffered serious injuries and 

that Plaintiff Sommer witnessed this attack on her husband and was also attacked by the 

employees. (FAC ¶¶ 14-15, 30.)  

Therefore, the demurrer to this claim is overruled. 

Negligent Infliction of Emotional Distress (C/A 4) 

Faas essentially repeats his arguments on the intentional infliction of emotional distress 

for this claim. For the reasons explained above the demurrer is overruled.  

Negligent Supervision, Retention and Training (C/A 5) 

Faas argues that Plaintiffs have failed to allege facts showing several of the elements for 

negligent supervision, retention and training. Negligent hiring, supervision or retention of an 

employee requirements facts showing: (1) that the employer hired the employee, (2) that the 

employee was unfit or incompetent to perform the work for which he was hired, (3) that the 

employer knew the employee was unfit or incompetent and that this unfitness or incompetence 

created a particular risk to others, (4) that employee’s unfitness or incompetence harmed the 

plaintiff and (5) that the employer’s negligence in hiring, supervising, or retaining the employee 

was a substantial factor in causing the plaintiff’s harm. (CACI No. 426.)  

Although the facts alleged show that Faas’ employees engaged in violent behavior after 

work hours, the facts do not show that Faas’ employees were unfit or incompetent to perform 

the work for which they were hired. Plaintiffs have not cited any legal authority to support their 

argument that they have alleged sufficient facts. Plaintiffs appear to be relying on their 

respondeat superior argument, however, Plaintiffs have not cited a case showing that the 

analysis would be essentially the same both claims.  

Therefore, the demurrer for failure to state a claim for negligent supervision, retention or 

training is overruled. Plaintiffs are given leave to amend since this is the first time this Court has 

ruled on the merits of Plaintiffs’ complaint. Should Faas demur to this claim again, both sides 
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are encouraged to cite and discuss legal authorities relating to this claim and after-hours 

conduct of employees.  

Premises Liability (second C/A 5) 

A claim for premises liability requires that (1) the defendant owned, leased, occupied, or 

controlled the property, (2) the defendant was negligent in the use or maintenance of the 

property, (3) the plaintiff was harmed and (4) the defendant’s negligence was a substantial 

factor in causing plaintiff’s harm. (CACI No. 1000.)  

Faas argues that Plaintiffs have not alleged a claim for premises liability because 

Plaintiffs have not alleged negligence in the use or maintenance of the car wash and have not 

alleged that any negligence was a substantial factor in causing Plaintiffs’ harm. These 

arguments fail. Plaintiffs have alleged that Faas was aware that his employees remained at the 

car wash after work, drank and engaged in violent behavior. Plaintiffs also alleged they were 

injured at the car wash when Faas’ employees attacked them. These allegations are sufficient to 

show negligence in the use of the car wash by allowing employees with the propensity for 

violent behavior to use the car wash property after hours. In addition, these allegations show 

that this negligence was a substantial factor in causing Plaintiffs’ injuries.  

The demurrer to this cause of action is overruled.  

Loss of Consortium (C/A 6)  

Faas argues that the loss of consortium claim fails because Plaintiffs have not 
shown that Plaintiffs suffered a “severely disabling injury”. For this argument, Faas relies on 
Rodriguez v. Bethlehem Steel Corp. (1974) 12 Cal.3d 382, 400. This reliance on Rodriguez is 
misplaced. As the California Supreme Court later explained, “[t]he issue in Rodriguez was 
whether to recognize the cause of action for loss of consortium at all (id. at p. 385), and our 
holding spoke only of recovery for ‘a negligent or intentional injury’ to the plaintiff's spouse (id. at 
p. 408). We had no reason to delimit the kinds of ‘injury’ that would support the cause of action, 
nor did we endeavor to do so.” (Molien v. Kaiser Foundation Hospitals (1980) 27 Cal.3d 916, 
932.) “Whether the degree of harm suffered by the plaintiff's spouse is sufficiently severe to give 
rise to a cause of action for loss of consortium is a matter of proof.” (Id. at 933.) Faas’ argument 
fails and therefore the demurrer to loss of consortium is overruled.  

  

  6.  TIME:  9:00   CASE#: MSC17-02357 
CASE NAME: MALLIARODAKIS VS. WALNUT CREEK CAR WASH  
HEARING ON MOTION FOR LEAVE TO FILE A 2nd Amended COMPLAINT 
FILED BY KOSTANDINOS MALLIARODAKIS, SOMMER  
* TENTATIVE RULING: * 
 

The motion for leave to file a second amend complaint is granted. Plaintiffs shall file and 

serve a second amended complaint by August 15, 2018. The second amended complaint may 
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include the changes in the proposed second amended complaint, however, Plaintiffs may also  

amend their complaint to address the issues raised in the accompanying demurrer.  

The Court also notes that the current proposed SAC restarts the paragraph numbering 

on page 4. This is confusing and Plaintiffs should fix the paragraph numbering system before 

filing their second amended complaint.  

 

  

 7.  TIME:  9:00   CASE#: MSC17-02357 
CASE NAME: MALLIARODAKIS VS. WALNUT CREEK CAR WASH  
HEARING ON MOTION TO STRIKE 1st Amended COMPLAINT 
FILED BY LEONARD A. FAAS JR., et al. 
* TENTATIVE RULING: * 
 
The motion to strike is unopposed and is therefore granted with leave to amend. 

 

  

 8.  TIME:  9:00   CASE#: MSC18-00087 
CASE NAME: HAYFRON VS. WESTERN PROGRESSIVE  
HEARING ON DEMURRER TO 1ST Amended COMPLAINT 
FILED BY OCWEN LOAN SERVICING LLC, et al. 
* TENTATIVE RULING: * 
 
Continued by the Court to 8/8/18, 9am, Dept. 9. 

 

  

 9.  TIME:  9:00   CASE#: MSC18-00225 
CASE NAME: MARTINEZ VS. WALMART  
HEARING ON MOTION TO STRIKE PUNITIVE DAMAGES  
FILED BY WALMART INC. 
* TENTATIVE RULING: * 
  
Hearing dropped from calendar at the request of counsel for the moving party.  
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 10.  TIME:  9:00   CASE#: MSC18-00535 
CASE NAME: ALL N ONE PEST VS. TALACONA  
HEARING ON MOTION TO TERMINATE PRELIMINARY INJUNCTION 
FILED BY ALEC STEVING  
* TENTATIVE RULING: * 
 
The motion is dropped from calendar without prejudice.  There is no proof of service on file.  
Plaintiff’s counsel has filed an opposition declaration stating that plaintiff was not served with 
the moving papers, and that Mr. Steving declined phone and email requests for the moving 
papers.  Plaintiff’s counsel learned of the filing only when preparing for the upcoming Case 
Management Conference. 
 
If Mr. Steving chooses to bring a renewed motion, he shall file a proof of service at least five 
court days before the hearing showing that plaintiff was served with the moving papers, and was 
also served with notice of the hearing date and time assigned by the clerk’s office on filing. 

Finally, the Court notes that verifying a memorandum of points and authorities is not a proper 
way to provide supporting evidence; a separately filed, competent declaration, based on the 
personal knowledge of the declarant, is required.  All exhibits should be properly tabbed.  
(See, Cal. Rules of Court, rule 3.1110, subd. (f).) 

 

  

 11.  TIME:  9:00   CASE#: MSC18-00595 
CASE NAME: JAVIER IRAHETADUBON VS. KIMBERLY GREENWAY   
HEARING ON MOTION TO STRIKE PORTIONS OF PLAINTIFF’S COMPLAINT 
FILED BY KIMBERLY GREENAWAY 
* TENTATIVE RULING: * 
 
Dropped from calendar.  The motion was resolved by stipulation.  

  

 12.  TIME:  9:00   CASE#: MSL17-01921 
CASE NAME: WELLS FARGO VS. VALLADARES 
HEARING ON MOTION TO DEEM MATTERS ADMITTED 
FILED BY WELLS FARGO BANK, N.A.  
* TENTATIVE RULING: * 
 
Unopposed – granted. 
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 13.  TIME:  9:00   CASE#: MSL18-00790 
CASE NAME: UNIFUND CCR VS. SEGURA  
HEARING ON MOTION FOR ORDER TO DEEM MATTERS ADMITTED 
FILED BY UNIFUND CCR, LLC   
* TENTATIVE RULING: * 
 
Unopposed – granted. 

 

  

 14.  TIME:  9:00   CASE#: MSN18-0637 
CASE NAME: SEGOVIA VS. CANCIAMILLA  
EVENT: SPECIAL SET HEARING ON: PETITION FOR WRIT OF MANDATE  
SET BY DEPT. 9 
* TENTATIVE RULING: * 
 
Continued by the Court to August 22, 2015, 9AM, Dept. 9. 

  

 15.  TIME:  9:00   CASE#: MSN18-1231 
CASE NAME: IN RE: F. TUAMU  
HEARING ON PETITION FOR APPROVAL OF TRANSFER OF PAYMENT RIGHTS 
FILED BY P.A.T.L., LLC  
* TENTATIVE RULING: * 
 
Appearance required by Florencia Tuaumu. 

 

  

 


